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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
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5203 LEESBURG PI KE
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CONSOLI| DATI ON COAL COVPANY, . CONTEST PROCEEDI NGS
Cont est ant :
. Docket No. WVEVA 94-157-R
V. . Citation 3305270; 12/28/93
SECRETARY OF LABOR, M ne :  Hunphrey No. 7 46-01453
Safety and Health :
Adm ni stration, (MsSHA), . Docket No. WEVA 94-158-R
Respondent . Citation 3305893; 12/29/93

Docket No. WEVA 94-159-R
Order No. 3305392; 12/30/93

Loveridge No. 22 46-01433

ORDER DENYI NG CONTESTANT' S MOTI ON FOR EXPEDI TED HEARI NG
ORDER DENYI NG RESPONDENT' S MOTI ON FOR CONTI NUANCE
NOTI CE OF CONSOLI DATED HEARI NG

These contest proceedi ngs concern two 104(d) (1) citations
and a 104(d)(1) order issued at the above capti oned m ne
facilities on Decenber 28 through Decenmber 30, 1993. The
contestant's January 18, 1994, Notice of Contest regarding the
two citations and one order in issue was acconpani ed by a Mdtion
for Expedited Hearing. Not to be outdone, the Secretary
countered on January 27, 1994, by opposing the contestant's
request for expedited proceedi ngs and by noving to del ay these
proceedi ngs by seeking to have these matters continued pending
consolidation with the forthcom ng civil penalty proceedings.
Both parties have filed responsive pl eadi ngs opposi ng each
ot her's notions.

The contestant's notion for expedited proceedings is based
on its assertion that the issuance of the instant citations and
order have placed it in a "d" chain, which my subject its mnes
to subsequent withdrawal orders and increased civil penalties.
The Secretary, citing the fact that several thousand "d"
citations and orders are issued every year, opposes the
contestant's request noting there are neither extraordinary nor
uni que circumstances that warrant the requested relief. In this
regard, the Secretary properly enphasizes that there are no
closure orders at issue as the alleged violations were apparently
pronptly abated.
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Whil e Commission Rule 52, 29 C.F. R 0O 2700.52, sets forth
the procedures for requesting an expedited hearing, it is silent
with regard to the prerequisites for granting such a request.
However, this rule contenplates circunstances exi gent enough to
permt the scheduling of a hearing on as little as five days
notice. (Conmission Rule 52(b)). Consequently, my coll eagues,
in denying simlar requests for expedited hearings, have
consistently held that for the contestant to prevail, it nust
bear the burden of showi ng extraordinary or unique circunstances
resulting in continuing harmor hardship. See Energy West M ne
Conpany, 15 FMSHRC 2223 (Judge Hodgdon, October 1993); Pittsburg
& M dway Coal M ning Company, 14 FMSHRC 2136 (Judge Fauver
Decenber 1992); and Medici ne Bow Coal Conpany, 12 FMSHRC 904
(Judge Morris, April 1990). For exanple, the Comm ssion has
stated that a closure order that remains in effect, a
ci rcunstance which is absent in the current cases, nmay provide a
basis for an expedited proceeding. Wom ng Fuel Conpany,
14 FMSHRC 1282, 1287 (August 1992).

As a threshold matter, | note the contestant's claimed need
for expedited resolution is speculative in that subsequent "d"
orders are a condition precedent to any asserted hardship
Mor eover, the Comm ssion has recognized that the threat of a
104(d) chain "...provides a powerful incentive for the operator
to exercise special vigilance in health and safety matters..."
Nacco M ning Co., 9 FMSHRC 1541, 1546 (Septenber 1987). Wile
am cogni zant the all eged violations and rel ated unwarrantabl e
failure conduct are yet to be proven by the Secretary, the
contestant's protestations that it nmust now exercise "specia
vigil ance" is, on bal ance, unnoving.

Wth respect to the issue of unique circunstances, the
Conmi ssion stated there were 3,572 unwarrantable failure
citations issued in 1986. Enery Mning Corp., 9 FMSHRC 1997,
2002 (December 1987). | concur with the Secretary that there is
no reason to believe the rate of alleged unwarrantable failure
violations has materially changed. VWhile | amcertain the
contestant finds little confort in the fact that thousands of "d"
orders are issued every year, it is nonetheless not alone inits
al | eged predi canment. Consequently, there are no specia
circunstances justifying an expedited hearing. Accordingly, the
contestant's motion will be denied.

Al t hough | have concluded that the expedited hearing
process provided in Comrission Rule 52 is inappropriate, there is
a statutory basis for providing a hearing forumin these
cases on an expeditious basis. The contestant has avail ed
itself of this statutory solution by invoking the contest
provi si ons of Section 105(d) of the Mne Safety and Heal th Act
of 1977, 30 U.S.C 0O 815(d), wherein an operator may elect to
contest a citation without waiting for a civil penalty to be
proposed.
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The Secretary, relying on Energy Fuels Corp., 1 FMSHRC 299
(May 1979) seeks to thwart the contestant's desire for a speedy
hearing by filing a Mdtion for Continuance. The Secretary notes
that, in Energy, the Comm ssion opined there was no reason why a
contestant that "lacked an urgent need" for a hearing could not
wait for the docketing of a civil penalty proceeding so the
contest and civil penalty proceeding could be consolidated.
Id. at 308. (Enphasis added.) However, the Secretary's reliance
on Energy is misplaced. |In Energy, the Commi ssion, after
di scussing the "d" chain w thdrawal order process, stated:

Inasmuch as a citation and rel ated w thdrawal orders

may be issued before the Secretary has proposed a

penalty, the operator's interest in inmediately

contesting the allegation of violation and the specia

findings in a citation may be consi derabl e (enphasis

added). 1d. at 308.
In Energy, the Comm ssion concluded that "...the purposes of the
Act and the interests of the parties are best served by
permtting an operator [facing a "d" chain] to contest the
citation imedi ately upon its issuance.” 1d. at 309. Consistent
with Energy, the Secretary's Mdtion for Continuance shall be
deni ed.

Havi ng determ ned that the relief sought by both parties is
i nappropriate, | will proceed with routinely setting these cases
for hearing. Accordingly, these proceedings are schedul ed for
hearing on the nerits on March 30, 1994, in Mrgantown,
West Virginia, at a site to be designated by subsequent order
The issues will be whether the contestant has commtted the
violations as alleged, and, if so, whether the violations
occurred as a result of the contestant's unwarrantable failure.

The parties shall send to each other and to nme no later than
March 16, 1994, synopses of their anticipated | egal argunents,
lists of exhibits and any stipul ations which may be jointly
i ntroduced at tri al

ORDER

The contestant's Mtion for Expedited Hearing |'S DEN ED.
The Secretary's Mtion for Continuance IS DENIED. As noted
above, these cases ARE SCHEDULED for consolidated hearing on
March 30, 1994.
Jerol d Fel dnman
Adm ni strative Law Judge
(703) 756-5233
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Di stri bution:

El i zabeth S. Chanberl ain, Esq., Consolidation Coal Conpany, 1800
Washi ngton Road, Pittsburgh, PA 15241 (Certified Mil)

Ronal d Gurka, Esq., Ofice of the Solicitor, U S. Departnment of
Labor, 4015 WIlson Blvd., Arlington, VA 22203 (Certified Mil)

Robert Stropp, Esg., United Mne Wrkers of America, 900 15th
Street, Washington, D.C. 20005 (Certified Mil)
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